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D A W  JEFF- BROWN, 

Petitioner, 

8. 

STATE OF OKLAHOMA, 

M)&'HAEL S .  H t ~ ; i i j E  
CLERK 

Respondent. 

OrZPER GRAT1CING POST-CON-VICTIOS-%@LIEF AND . .  --- .-_1.- 

REMANDING MATTER-TO Dl(STRIC"$ COURT FOR. -. ----..- 
Y6! RTEZR FROCFEBX8G;? . . . . . - . -  9- - 

ol1 j~.ll?c 12, 2006, pet,,(.ii,ner, by and through ~:outlsel Julia U. Allen, t'iicd 

a]-I appeaJ of thc order o f  tlif: J)ist::c:!. Court of 7'uJ.i~ Csun@ denying hinl post- 

conviction reIicf in Case N o .  Cr;' 2000- 555 1. Pefi l:itr!-*cr was cunvicted by A f u y  (.)I 

Count. 1 - M~nuFact~iri,?q r L C  Substance, Count ;{ -- 

Possession of Counterfeit !3il:  anci Coznt  4 - La,-ccny RV Fraud.. I-?c was 

sente11c:ed t.o twcnq  ye;u-s irn,prisor!;xenl-. a x l  n $5C.000.00 fine n n  C O ~ J Y I !  1 . 

$ 1  0,00000 fine on Count 2 :md three years im):x-iscoment and a $3.000.00 fine 

on Count 4.l Petitioner's c_.onvic::r~n was appealed tr.: this Ccurt ancl affirrnerl i n  

Opinion issued l'jeccmhr-r I f ) ;  ,200;!, Appeal. No. F 2Utl) 1 - 14752.3 

- - - 
I Pctil.ionc:r's wili:, Lori U ~ o \ i i s l ,  r ( : ; . ,  ::.':::O.( 2 i1.y 'l'(?(iij Co?e., was .::-jed wit!] Petitioner., H~,,,.~,,; 
W a s  C O ? ~ V ~ ( : . ~ ~ ~ C ~  0f Counts 1 arid :I :i rlc: i t / : .  C:c;r.int: .i, !.JnJnr.ifii .Po_sse.qsion f i f  C,-,tr! r.cli i<:rj [ j r t i c ,  

Sht: w;ls ;\l.9(? so1tenr:ttci to t ~ r t n t  v?;~!..s a:..;! R $i0,000.00 fi?::. c?n C<,lJr,t. I x,,d 9 1 n.[)!>!>. i30 0,) 

C o ~ l n t  2. S h e  was se?~tence(l to l r w , . ,  yc:.::\c:s . : r :cf  n $5,000.00 f i !~e  D n  (':ntiri! 5. 
2 

1,or-i Hrown, represclllcc! h:~y . J r  . Wllrtrl. n;r;li-ctlecl Joiil!iy i. .it) D:ivirj nl.o'~\,ll. Lori 3r.?1,ili:s 
co7ivictint1 was also al'l'irrr~c:(i on a;- r .en!. 
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Petitioner now argues ::- sas denied elfrctiv: assistance of trial and 

appellate The ..~ttor,-y repmsenteii Petittoner at trial BJ'IC~ on 

appeal. Pctitioncr also arpic:; tlir "District CQUIT'S volumifious findings that 

counsel's performance was dcfjci.:,nt itcr the Stricklanri standard belie a f'inding 

that Petitioner. was not prejudiced by c i l I  nf thest: instances of inelfectivc 

assistance of  counsel", 

Following fin cvideni:iar,< heriring in the Dis!.rict Cot~rt:, 'the I-Tn~?r;r;zblc 

Caroline E. Wall, Associate District Judge, denied TJetitioner's applicatior? for 

post-conviction rclief in a n  c.)rcicr fiIcci Ma!; 7. i , 2C06.  12pplying the st :~ncla~'d set 

forth i r ~  Strickland v. Wash.irr.uto:~, /-1.6:5 1J.S. 668, 692-693, i04 S.Ct:. 2052, 2064, 

Hi1 L.Ed.2c-I 674, (1984), Judgc: %'a!! cnr ,c !~~dcd 1'-~tioner estabilshed his 
. .  ; ' .  

counsel's performarlcc was dc::!icicnt_ but that Pc:t:itioncr fairc.ci t:o dcmorlstrate 

thcrc was a reasonable probat!ility :-hat tsut fi)r cour.:.efJs ur~professional errors, 

the result of the  proceeding wn.r:!d Faave !ie~rl !;liffercr?t. 
, . 

In an Ordcr issued A ~ g u s t  21.) 2004, Judh:e YhY:+A:, or her td.esigna.ted 

r'epr-esentative, w a s  .:lit-ected L.,I 51:: a ::cs~ini~.se to :-'rt:iti(>ner's post.-convictiun 

appen.1, .J~..rdge Wali I'ilecl a I-rU.::p,)n: i. It3 !:his :"irl.lrt ,:,.t-tgust 31, 20C16, stating 

counsel for the Stale would filc a rcsnonsc oil hcl.  hel:slf. I I ~ M ~ ~ V ~ J - ,  ~uz';gc vjall 
. , 

also rcspondtttl t.hc trial ccl;ri: dici r_ot find t i n t  tht: ixlef'kctive assistance of 

" 'ft~is Co~ll-t nlsr~ ctfinnecl Fetitic.rnei-'s a ~ i d  L.or.i I r 3 i . c ; ~ ~ ' ~  c i ~ i ~ v i r  i i i j r t 9  i f 7  Tlilr-r;~ Couslty [>:%a-lc: 
Corir: <:;+sr: NO. C:F 2001-5'74. See Appeal Vci. F 2002-1)!:tG*?, this c:;.ts:: Pttitiocer t i l ~ d  Ms. 
i3:.r~wl~ wet-e convic~ecl foiinwing A -)or%-jl_?q. ' i * i ~ ~ i  hetbr~: :.I::(: I-f~~::.:ra.ble Jef!Cl-SOTI Il:3vif; :lj~iIc?-s ~f 
<:01111t 1 - M ~ i i t . i f i i ( : t ~ ~ r i ~ ~ g ' h ~ e t h a m  -~.!:t:'-.+~~:lr!<: i:!itll 111:i.nt rrt r j ~ : : ~ . r i ~ ~ ~ . ~ l , c :  C b i . m t  2 - Po~sc::;s ir~r~ of 
M ~ t h a ~ ~ l y h c t a m i n e  with  Intent to  fii.:i::h\.lfc . ; ~ r ! c i  cou!lt 4 !%sse::::~or, of i:ir~nr.ln while in 
Cot~~rniss ion  o I  a Felony. Petition%::. lvr:s.e.?!!e ,,zed tu  ttlir!.y -i 1); r?r: y m r c  on Count 1, hx: years 
vrj C'olan: 3 and Lwr.) ypst-.~, ntl C'OL?:~' .!. i'd,: Srrtwr! \+.;-:I::. set2 .fiiccd 3.1 !:.vr;r~ty-eigt:t years o1-r 
(I:c,\lnt I ,  f'ocir yea,-s on Courlt 2 ..loci ':*.?/I y . , . - r s  uri f.:o?.lr?.i ; 1 .  .?or 7:v'!-lilrr ~.r?jzr'~tst?nted 1-'etitic.ncl- 
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counsel demonstrated a reasonable probabiiity that Lhe results of the jury trial 

would have been different. "for one basic reason" and that is that "Petitioner's 

propositions of error had been previously reviewed by the Court of [Criminal] 

Appeals and the trial court adopted the conclusions 8 s  stated by the Court of 

[Criminal] Appeals in the sumGary opi lion". 

On October 19, 2006, a response on bchalf of ,Judge Wall, by and through 

Fred J. Morgan, Assistance District Attorney, mlscz County, was filed in this 

Court. The State responds that Petitioner's chief ccm~la in t  is that trial covnsel 

did not effectively pursue the issue regarding the coercion of Petitioner's 

I 

statement to the: police and request a jury instruction on that issue, Thc State 

asserts that testimony from Sc0t.t Rowland indicated t r i d  col~nsel had done a 

good job of eliciting testimony at trial rc-garding the voluntarincss of Petitinner's 

statements. Also, the finding of the Cotrrt: of Criminal Appeals in t-hcir summary 

opinion that "the record docs not support t he  argument that their confcssion[sJ 

were obtained by coerc:ion" supported Judge Wall's nziing th~1.t thc outco~ne of 

the trial would not. have changed. 

The rcsponse sets out that at the cvidentiary 'ncaring the "trial court 

received testimony from cxpe.rienccd c~un ie l  on 'behalf of Petitioner and fat= thc 

State who disagreed - a s  to whethcr tria.1 counsel's 1>eriamance al; trial was 

deficient ancl below professional norms. The trial court. in a.dopting Petitioner's 

Findings of' Fact has chosen t(.) f ind thai trial counsel's performance was deficient 

but that. 1.hc1.e was no(. a reasonahle probability that t-11:: I-r,sr.ll!. c1.f the proceedings 
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tvould ha-ve been. different." 

On November 9, 2006, Petitioner, by a.nci through counsel, filed an 

application for leave to file H reply brief one c!ey out of time. Petitioner's motion 

is GRANTED. The Clcrk of this Courr is dircctcd to fi:e the Reply Brief lentlermd_ 

for filing on Novcmber 9,  2006. ' 

In Judge Wall's May 10, 2005, ordcr denying relief, hol lowir~~ nn 

evidcntiary he~r ing ,  the trial c ' .~~ l r !  rn:lde thc follr?~.ving fi13dings of clc!icrcnt 

Trial counsel's defez~se was centcrcd on the unreliability of 
Defendant's sl.atemcnr: as coerced h d  tri:i! i:~)l~nsel test.i!ied it: 
was the most damaging evidencx againsl Defendant. 
'rrial counsel failecl. tc.~ advance an oral or writtc-n Motion to 
Suppress Defcnclan t 's s takmen  l I . r i  po1ic:e ~ G < C C T S .  
Triel counsel failed tri recruest a hcarjng on rile voluntariness oi  
De!'cndmt's sta terncnt. 
Triai counsei k~ilcci to regaest a jury inst.rucbion that requires n 
finding beyond a reasonable dot~bt  b:; i"ic j ~ u y  Dcfcnclant's 
confession was volun t+l-y. 
There was no hearing or; the volur~tariness of I3efendunt's 
stat.ement conducted off: 1.1-if-: I-t:c;orc? am1 thcre is nothing in the 
I-ecord of this cnsc r-cferencing any  I-learings conducted off the: 
record. 
Trial counscl failed tcr object to the irrl.rncj~ci.ioz1 of Dcfenclant's 
statement: a t  trial; thus, fr.,ilt.cl t o  preserve !:he error for appcnl. 
'I'rial i:trcr~lscl jc~ined the state in i t s  a.riinissil-?n o-l' !'lefctirla~~t's 
written st:atctrnell t. 
Trial ccmnscl also represented I)c.ft.nc!an!. on crppea.1 and did not 
effe:ct:ively raisu the issu~. of the i-idrnissik?iliry of Defendant's 
si.~l.t:mcnt. The citation.: to the rec:c.)rci wcrc fiat. donc pursuant 
tv tippellatc lulcs ancl  the applicablt: r+ul.hurit.y way not. (:it.ed. 
Trial <:olxnsei did not raise t h e  issue of the failure tv give the 
jury instruction cipplical-i!c: !.;, r:onfessir)ris on appcal. 
A Motior, to Supprw:i ! . " i ~ :  sta.r_cmctlt of Defendant wol-~lcl have 
bccn meritol-io tr s. 
The jury was 1201: givc11 the opportul3.ity t o  make a fincjing I.tw\i. 
the confession was involun!ar-y whilc thak was secmi~.;gly thc: 
only clefensc i~cLv;~~.~c.:c.:i b y  l ' l ' i ~ !  (:I-BI.I nse!. 
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Defendant's confession was the prjrnnry 
closing argument. 
Defendant was convicted only of those 
confessed. 
Recause trial co~,rlsel ',f;LIkd to iodge &:I 
admission of Defendar.;l.'s statement, the 
Appeals revicwcd for fundarne~ital crror. 
provided no authority for f~ inc!mc~~t ; i l  error 
of confessjons and the fc~ilii:-t. to give 
ins tniction. 
The argtrrnent (.In a p p e ~ 1  r e l ~ l i v e  to 
Defendant's statement x v - ~ ~ l d  havc bccn 
Trial counsel failed to request a severance 
Defendan t.s. 
Trial counsel did not rcqucst a limiting 
to limit thc effect. (.xr t . t x  co-defendant's; 
defendant in her confession. 
Counsel faiied to -raise a.n:.r iss1.1c: relative 
Defendants or [.he limitir3.g i?~t- l ' l3c: l . iot2 on npr 
The co-defendant's statement to law 
admitted without ohjcctior, by C O U ~ S C ~  

Defendant without any it~st.mct.ion i:n the juq  
The Court of Criminal Appeals did not considkr 

subject in the State's 

<;rimes of which he 

objection to t.he 
C:ourt of Criminal 
Yet, trial counsel 
far the admission 

the cipplicab!e jury 

the admission of 
mcri:urious. 

uf !:he trials of' thc 

ins!.mction to the juq7 
incrimination of 

t.,? the ssverancc of 
eaI. 

enforcement officers was 
and il~crirrli~ated 
as to il:s effect. 

the severance of 
thc Defendants on appeal while t ha t  issue 
n~eri  toxious. 
Counsel failed to object: t.o the aclmissior of 
a.s a result of the search at tria!. 
I n  attempting to admit the ~f f ic iav i t  in support 
warrant. a t  trial, thc Statc poirltcd out to 
admission would likely ma kc: rcvcrssi. b!c crroi-. 
Counsel required his c!ien: to announce o:t 
Dcfcndant was ' ' ~ ~ ~ a i v i r ~ ; ~ i ' ~ , ,  th.3 issue of admiss-2n 

' ,. 

li)r appeal. 
Thc issilt: o f  the Iasvf:~lnesr$ oi I-he sr:~.i-c:h 
argued on appeal. 
The issue of 1:he 1au.f~illness ( i f  the se;lri:h w a s  
appeal because counsel f2;ilccI to Ic?c!ge 2~~ 

admissioi~ at trial. 
All of' t.he evidence ot'fi-rud by 'ihc: Sratc 
u~~challengcd. 
The affjtjsvit in support uf the sex-c:i~ uract.ant 
C X C L ~ ~ ~ H  tory informa:tion. ana contai!\ed c-l:~i~n:-rzi:-~$ 
Cr>t.lnsc,]'s faiiurc to o b i e c ~  to its :++lrnission 
issue for t:hc OZclnh~rn~x Clqx;i..t of Crirnin,d A!;)p 
I ' ) c : r < : r z ~ l ~ l ~ ~  uras charger1 -v i t l  r.73.ank1f;lt-:r! 11-iw - ;I 

rather than aggr(~.vnfic:ri l?'~a~!:.;i-;tcLar'i~lg. 

W C I L I ~ ~  have been 

evidence obtained 

of tne search 
:he court that its 

the rcccrd that 
of the affidavit 

t5.a.u nol: t:ffect.ively 

not preserved for 
objection to its 

was admittcd 

contained no 
l ~ea rsay .  

;I!: t;'ini waived thc 
: ah .  
lr:t.h;\ ixph~: :o~l l in~  



30. Co.~ln.sel argued in Dcfendar,t's s .unma~ion  !.hut there wzs on!y 
a minimal amorrnt of t~-tcttlarnphe,ta.mine a s  a result of the 
manufacturing. 

31. Counsel's remar-ks were  an acin~ission of wi!t for the offense 
charged. 

32. Counsel's cross-examination of the: lead detective was 
directionless and ineffect.u.ai ,md invited evidcntiazry harpoons. 

33. Defendant was convicted of ,manufacturing r:nethamphctamincl. 
34.  Counsel's remark$ were ,cli 'ectly contrary tc, t.he assertion that. 

-the confession 1:o rnanl.~''sct wing was coerced and the evidence 
did 1.101. indicate a methe rnphetanline ln'uurat:o~y. 

35. Counsel's cross-examination not rnercly ineffective but 
dnmagitlg to Defendant. U:~C:I e v i d e r ~ u ~ q ~  \>iirp~ons were invitf:::l 
ty counsel's questions and went unobjected. 

Claims o f  ineffectjve assistance of counsel arc. reviewed under t.hc wc!l 
r 

established rulc of Stricklanc.l I J .  .Washington, 466 U.S. 668, 104 S.C;t. 2052, 80 

T,.Ed. 2d 674 (1984) which sets forth H two-part tesL which mtwt be npp1irr.b I.(.) 

tietermnine whethes- a dcfendfint has 5:m clerlieci effec:!:ive assistance of cor~nsel.  

First:, Petitioner must show counsc!'s perfi~rmnnce was  deficient, and second, 

hc must show the deficient performance prcj~rdiced t.hc defense. . T d ,  46fi L.J.S. at 

687, 1.04 S.Ct.  2064. 'I'he t r id  courl. found c:::urlsc!'s pcrform:uicc was 

deficient. Therefore, having stltisfieci one prong of Striilklnnd, we look tu  w e  i t  

Appell;~nt was prejudiced by this dcficicnt pcrfc~r~nmcc 

Ttrc burden rc2st.s with Appt:lla~lc to show ihcrr is ;L reasonable probal3ility 
I 

t.hat, blai for gtny i.~nprofessic.)r\a.l c.--roz s by c!3unsel, l.hc res~',!I. (?f t h e  prot:eeding 

v~ould h:ive bccn dill'erent. .M., 46fj 1-J.S. at 6'3.4, 104 S.Ct. at '2058. The trial 

judge's conclt~sion !,flat the rt;s~.llts would not have 1 ~ x 7 1  different because [.his 

Coul-t revic-:wccl thesi: proposi!:ions c!f etri,r on :ippc:r.! a11c1 fui.n-1::3 no crrur i s  

flnurecl. 'T't12: allega t.ic.~ris of inef'fcctivcness (US cnunscl at-rcl i l.tcr: 1:rial - j~idge's 

findings of il-~cltcctivei~t:ss find trial ar-lc! nppell:ite ~ 0 1 i r l ~ c ~  inc-:!lkc:f.ivc or1 st-vefal 
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issues not revicwed on the merit(; b y  this Cour:."Zoreover, thc numerous 

instanccs of ineffectiveness found by the trial judge compcl us to conclude that 

the rcsults 01 both Lhe trial and the appeal were unreliable and this violates 

P c ~ i  tic~ner's clue process nghts. 

Stricklcznd defines a reasnnn hlr. proba biiitv as a. "probability sufficient to 

c.indcrmine c:onf'idence in the o~il.comc." Id. ln this crcse confidence in the 

C or.~lco;nc of this t.:rial has beeri undcrn,lned as a rcsr;lt of volu:ninous sig~;ific;dr~t 
., ,. 

findings by thc trial court establi sl l i~lg counsei's de ficicn t perfonnancc 

Thcrefore, as Petiilc.)ner has shown cntitlernet7t. to r-elicf in a post- 

conviction proceeding, the order of the Dist.ric:!: Court of Tulsa Collnty deny-ing 

Petitioner's application for post-r:~nviction relief i s  WETb%RSED and tht: rnul.ter 

i s  REMANDED to the JJist.rict Collrt to enter ,ar! orcier granting post-convi;:l ion 

relier ~rncl a new I.rial. Pursuant to Ruie 3 . 3  5, Rules of the (3k:lahorna Corirf of 

Criminal Appeals? Titlc 22,  Ch.  3-81 A,,p. (2007): the MANDATE is ORDERED 

issued upon the delivery and filing tsi'  his dec:isi:.)n. 

IT IS SO ORDERED. 

-'F; ', 
'u.- 

WITNESS OUR HANDS AND THE SEAL OP THIS COURT this 

I F ~ ) -  examplr:, on nppc;.t! P c l i t ~ o ~ ~ e r  n r ~ l  ~ c : t l  1.1 I? tr-in: c~l-11-t I'tlileri :n grant sclvc.rr4rlcc r:,:' f r , i ; l l .  
JInwr.\/cr, tile merits: of this issilc. rvcrc no\  r.evicxver! n:: xppen.1 na this i:;suc hnci l.>cc:1 \va.i~:r:<i 1Sy 

counsnl's failure to request ;I scve.r.ar.ti.p 0 1 '  the tl-inls (11' I i i c  ifefenri:?nls. 
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CMARLE3 S. CHAPEL, Judge 

ATTEST: 

PI3 

1, b i i c / ~ b ~ ,  2 .  , q ; ~ / ; j ~ ,  .::: ..:- ;,, 
' .  0: !la:? i'.pc~;r$e Cx,r?s cf  :be Stale of 

' 1  C ?  f ,  : ; . . , . . ' ,,,,.,,,.,,.i,7,.: ,,. . L.  !" I.,. ..- (J,: ,;! .;: 2 fijll, ar~d  c.~r~~pi,:!*:; (,,. : , ;  ;;., .$ . . . I . ,  

. . . . .  li.. c. 4.4 . .. - -. . ~- -, . ." . 
' . . . 

. - .  , . . , , . .  , .. , . I . .  , . , I : ' .  

t!.:(- :;;31.,-,:;,% , : . ,  . .  . . 
l~ . . . ,  . . , \ . . . .  

. .. . . : i : . :  1.i !;::CiYe! as 
. .  . 

&a+ .;--,.=- - , - . , . I  Clerk I 

6~.7k.:;& := .y2L ~ ~ A , P ~ - z ~ x -  
OEF'UTY - 


